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I. Introduction 

“Abortion is a fact of life. Women have always had them and they always will.”1 

Throughout history, women2 in the United 
States and around the globe have sought 
out abortions or induced one themselves 
when faced with an unintended pregnancy. 
The law governing their actions, however, 
as well as the legal consequences for those 
actions, have changed over time. Abortion 
was legal and generally available across the 
United States until the mid-1800s, when 
every state criminalized the practice. From 
then until 1973, abortion was generally 
illegal across the country, but widely 
practiced at times by medical professionals 
and lay practitioners alike, as well as by 
women themselves. Despite its illegality, 
throughout this period the general 
consensus was that the woman herself was 
not a criminal.3 Indeed, only a few states 
ever enacted statutes specifically 
prohibiting women from ending their own 
pregnancy, and those statutes were 
virtually never enforced.4 “Self-induced 
abortion [was] never . . .  treated as a 
criminal act.”5  

In the 20th century, this phenomenon was 
frequently viewed as an unfortunate—and 
potentially risky—result of lack of access to 
safe, legal, affordable abortion care from a 
medical provider.6  Although some women 
have safely and effectively used herbs or  

drugs to end their pregnancies, self-
managed abortion7 has also been 
associated with serious injury and death.8 
After Roe v. Wade made abortion legal 
across the United States in 1973, it was 
widely believed that the resulting arrival of 
safe and accessible abortion from medical 
providers would put an end to the 
conditions that had historically led women 
to take matters into their own hands.   

But 45 years after Roe, our country sits at a 
new crossroads on abortion. Over the past 
four decades, and with a marked 
acceleration since 2010, state legislators in 
many parts of the country have created a 
patchwork of multiple, often-onerous 
restrictions on the provision of abortion 
care, such that while abortion remains 
technically legal, it is not always accessible 
or affordable for women who need it. At 
the same time, there are now methods for 
self-managing abortion that are safe and 
effective.9   

However, even as women may be able to 
self-manage an abortion without attendant 
hazards to their health, they may face 
another serious complication: prosecution 
and incarceration. In a few states, ending a 
pregnancy by oneself remains a crime. And, 
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unfortunately, in states where self-
managed abortion is not an explicit crime, 
including Massachusetts, overzealous 
prosecutors have stretched other criminal 
statutes to punish women who act to end 
their own pregnancies. Arguably, more than 
at any other time in the complicated legal 
history of abortion in the United States—
from legal to illegal and back to legal 
again—the prosecution and imprisonment 
of women for managing their own 
abortions and for other behavior during 
pregnancy has become a full-fledged 
phenomenon, posing a great risk to their 
health and rights.10  

Last year, we provided a historical 
perspective on the criminalization of 
abortion, whether induced by the woman 
herself or by another, in the United States 
generally and New York specifically; 
documented the harm such laws have on 
the health and lives of women and their 
families; and suggested some policy 
approaches that would lead to better health 
outcomes for women and expand women’s 
ability to fully exercise their constitutional 
rights. We now supplement that report with 
an in-depth profile of the history of 
criminalization of abortion in 
Massachusetts—and the ways the state’s 
laws have been misapplied in recent years 
to punish women for their pregnancy 
outcomes. With this report, we hope to 
educate the public and raise awareness 
about the harms done to women and 
families when self-managed abortion is 
criminalized and the policy approaches that 

would better support women in managing 
all of their reproductive health needs. 

II. The Law Governing
Abortion 
In Massachusetts, the law regulating 
abortion has a long and complicated 
history, tied in with English common law 
and revisions of the statutory criminal law. 
In order to fully understand Massachusetts’ 
current law, particularly its possible 
application to self-managed abortion, it is 
necessary to understand how the law 
developed and was implemented and 
viewed over time.   

a. Abortion law up to Roe

In the early period in United States history, 
abortion was not a criminal act until 
“quickening” (the point at which movement 
can be felt by the pregnant woman) and 
was not a crime at any point in pregnancy in 
some places.11 Rather than being 
criminalized, under the common law, all 
women were viewed as having the liberty 
to terminate a pregnancy.12  

The first wave of criminal abortion laws was 
apparently motivated solely by concerns 
about patient health and not necessarily 
even particularly related to concerns about 
abortion. Indeed, the first criminal abortion 
law in Massachusetts, passed in 1845 and 
re-codified in 1860, appears to have grown 
out of concern about surgery in general.  
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As the Supreme Judicial Court of 
Massachusetts has observed: “Although the 
legislative purpose does not appear from 
the legislative documents in the State 
Archives, at least one reason for its 
enactment may have been the desire to 
protect women from the risks of what was 
then a dangerous surgical procedure.”13 In a 
footnote, the court further explained: “The 
statute was passed at a time when the 
causes of infection (and appropriate 
precautions to prevent it) were not well 
understood.”14 

Beginning with the American Medical 
Association (AMA) in 1859, organized 
medical societies came to strongly oppose 
legal abortion and campaigned for 
restrictive laws that would leave the 
decision about whether to provide a 
woman with an abortion strictly in 
physicians’ hands.15 Other political forces 
were at work as well, ranging from anti-
immigrant groups that wanted to ensure a 
higher birth rate among native-born 
Protestant white women,16 to some 
religious groups that entirely opposed 
abortion based on their beliefs about when 
life begins, to some female advocates 
working to advance “social purity” after the 
Civil War.17  

By the mid-1800s, the confluence of these 
efforts led to a wave of criminal abortion 
laws that permitted abortions only in a 
small set of circumstances and only when 
performed by a physician, frequently in a 

hospital setting, and often requiring 
approval from a panel of physicians.18 

Yet even then, very few states enacted laws 
criminalizing the woman’s conduct in 
inducing her own miscarriage.19 
Furthermore, states that prohibited self-
managed abortion also seemed concerned 
with protecting women’s health rather than 
intending for women to be prosecuted—
“legislators had to find some way to deter 
women from what seemed to be causing 
their own destruction.”20 

From the mid-1800s until about 1930, there 
were few criminal abortion prosecutions, 
and those only in cases where the woman 
died.21 However, across the country, 
prosecutions of practitioners of illegal 
abortions ramped up quickly in the 1940s.22 
This new effort to prosecute practitioners 
who violated criminal abortion laws and 
expose the women who sought abortions 
appears to have been motivated by some of 
the latent racist and sexist rationales that 
animated the original enactment of the 
laws, including assumptions about women’s 
roles as mothers and the desire to prevent 
women from having sex outside of 
marriage.23  

Abortion-related criminal trials became the 
focus of sensational press coverage and 
“transformed abortion from an everyday, if 
semi-secret, occurrence into a crime.”24 
Prosecutors actively tried to “catch women 
patients” in order to haul them into the 
court room as witnesses, routinely 
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“put[t]ing their abortions on display for 
judge, jury and journalist.”25 Yet, 
prosecutions were still not aimed at the 
women themselves.26  
 
With more prosecutions and fewer 
physicians comfortable providing the care, 
mortality and morbidity associated with 
abortion began to grow. Indeed, the 
proverbial clothes hanger became a symbol 
of self-managed abortion because women 
often resorted to violent and sometimes 
life-threatening methods of ending a 
pregnancy.27 The lack of access to safe 
abortion, whether legal or not, 
disproportionately affected women of 
color, and black women in particular, as 
white women typically had access to safer 
illegal abortions or to hospital review 
boards, while black women were forced to 
find less safe providers.28 
 
By the early 1960s, it was clear to many in 
the medical and legal fields that the law 
surrounding abortion was no longer 
functioning. In 1962, the American Law 
Institute (ALI), an influential independent 
scholarly organization that aims to clarify 
and improve American law, finalized and 
published a new model law on abortion 
focused on protecting abortion providers 
from prosecution when performing 
abortions for those women facing a 
substantial physical or mental health risk, 
fetal abnormality, or pregnancy due to rape 
or incest.29 The AMA also changed its 
posture on abortion, revising its position in 
1967 and again in 1970. The 1967 revision 

proposed allowing legal abortions by a 
licensed physician in an accredited hospital 
with the written approval of two other 
consulting physicians, in select cases: “to 
safeguard the health or life of the patient, 
or to prevent the birth of a severely 
crippled, deformed, or abnormal infant.”30 
By 1970, the AMA approved a dramatically 
different proposal, concluding that abortion 
should be regulated like any other medical 
procedure and that the “Principle of 
Medical Ethics of the AMA does not prohibit 
a physician from performing in accordance 
with good medical practice and under 
circumstances that do not violate the laws 
of the community in which he practices.”31 
Neither statement addressed self-induced 
abortion or the criminal prosecution of 
women.  
 
Advocates publicly vowed to break the law 
and help women find safe abortions, 
including the Citizen’s Advisory Committee 
on the Association for the Study of 
Abortion32 and the Clergymen’s 
Consultation Service on Abortion.33 The 
general public was also in favor of reform, 
including a large proportion of Roman 
Catholics.34  
 
States all over the country were beginning 
to reform their abortion laws, adopting the 
ALI’s model recommendation: Between 
1962 and 1972, thirteen states amended 
their laws to allow for abortion in cases of 
rape, health risk to the pregnant woman, 
and fetal anomalies.35 In Massachusetts, 
however, reform did not occur until 
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prompted by the U.S. Supreme Court’s 
historic decision in Roe v. Wade. 
 
By 1971, the Supreme Court had taken its 
first abortion cases to be decided on the 
merits, Roe v. Wade and Doe v. Bolton.36 
These lawsuits challenged the abortion laws 
of Texas and Georgia, respectively, which 
were emblematic of the two distinct types 
of abortion statutes in the United States at 
the time—the more restrictive laws that 
were virtually unchanged since the 1800s 
and a more recent “reformed” group of 
laws that contained exceptions for 
situations such as rape and incest.37 Neither 
the Texas law nor the Georgia law 
criminalized or prohibited self-managed 
abortion.  

 
After reviewing the relevant case law, the 
Court held that the right of privacy “is broad 
enough to encompass a woman's decision 
whether or not to terminate her 
pregnancy.”38 The decisions in Roe v. Wade 
and Doe v. Bolton ultimately suspended the 
existing abortion laws in 44 states.39   

b. Massachusetts’s 1974 abortion law 
 
Until the mid-19th century, abortion was a 
crime at common law in Massachusetts only 
after quickening of the fetus.40 The state’s 
first criminal abortion law was codified in 
the General Laws in 1845 under the title, An 
Act to punish unlawful attempts to cause 
Abortion.41 It was then re-codified in 1860 
under the title Unlawful attempts to 
procure miscarriage.42 That statute, though 
generally viewed as unconstitutional and 

unenforceable following Roe,43 has never 
been repealed and remains on the books 
with virtually identical language today.44 
 
Instead, after Roe, the Massachusetts 
legislature drafted a new law governing 
abortion that was intended to comply with 
the constitutional limits set by the U.S. 
Supreme Court.45 Despite the stated intent, 
Governor Francis Sargent vetoed the 
measure, citing concerns that it went 
beyond ensuring that abortion be 
performed in a safe and proper manner by 
regulating the abortion decision itself and 
that its parental consent provision was 
constitutionally infirm.46 However, the 
legislature overrode his veto and passed the 
bill into law on August 2, 1974.47 
 
The measure allows abortion prior to 24 
weeks if it is “in the best medical judgment 
of a physician…necessary under all 
attendant circumstances.”48 After 24 
weeks, an abortion may only be performed 
to save the life of the pregnant woman or 
protect her physical or mental health from 
“a substantial risk of grave impairment.”49 
In addition, it requires that any abortion, 
regardless of gestational age, be performed 
by a physician; and both parents consent to 
an abortion for an unmarried minor.50 
 
Despite this advancement over the pre-Roe 
statute, the reform law left open the 
possibility that abortions outside of these 
situations could still be a crime and that any 
self-managed abortion by a woman without 
the involvement of a physician, at any point 
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in pregnancy, could potentially be 
prosecuted. While some “physician-only 
statutes” have explicit exemptions for 
pregnant women who terminate their own 
pregnancies,51 the Massachusetts law does 
not. 
 
That said, nothing in the legislative record 
supports the conclusion that, by including a 
physician-only requirement in the 1974 law, 
the legislature intended to criminally 
penalize a woman who ends her own 
pregnancy. First, the topic does not seem to 
have arisen during any documented 
legislative debate.52 Second, Massachusetts 
courts have “long held that a statutory 
repeal of the common law will not be lightly 
inferred; the Legislature's ‘intent must be 
manifest.’”53 
 
Nineteenth century cases interpreting the 
1845 miscarriage statute consistently held 
that a woman “could not [be] indicted as a 
participator in the offence” nor could she 
be charged as an accomplice.54 Similarly, at 
common law, “it was not an offense [for a 
pregnant woman] to so treat her own body, 
or to assent to such treatment from 
another …. It was in truth a crime which, in 
the nature of things, she could not 
commit.”55   

Given that the 1974 Act includes no 
language explicitly abrogating the common 
law protections that exempted a pregnant 
woman from criminal liability in procuring 
or assisting with her own abortion,56 it 
would be a gross misinterpretation of the 

modern abortion statute to read its 
physician-only provision as imposing a 
criminal prohibition on a woman who ends 
her pregnancy without medical assistance 
or supervision. Unfortunately, that has not 
stopped some overzealous prosecutors 
from twisting state laws to serve their own 
political agenda. 

III. Post-Roe 
criminalization and 
prosecution 
 
Although Roe recognized women’s 
constitutional right to terminate a 
pregnancy prior to viability, the statutes on 
the books in 1973 that were inconsistent 
with that holding were not eliminated. 
Instead, in many states, as in 
Massachusetts, parts of the pre-Roe 
statutes co-exist with the post-Roe legal 
system, so that the two must be read 
together to determine the law in any given 
state. As noted above, the pre-Roe 
Massachusetts statute prohibiting 
“unlawful” attempts to procure a 
miscarriage was never repealed, despite 
being inconsistent with Roe by imposing a 
criminal ban on abortion at any stage of 
pregnancy.  

And while a few states have had statutes 
explicitly criminalizing self-managed 
abortion since the mid-19th century, 
although not in Massachusetts, they were 
considered a “dead letter” as late as 1967, 
having sat unused for over a century.57 Only 
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now, in the 21st century, are women being 
targeted directly and specifically by criminal 
prosecutors.58 For instance, New York’s 
criminal laws prohibiting “self-abortion” 
throughout pregnancy have actually been 
used, with at least five women charged in 
the last thirty years.59  
 
Even though no such statute exists in 
Massachusetts, the state’s unlawful 
miscarriage statute has been used to justify 
charges against an immigrant teenager for 
ending her own pregnancy with abortion 
pills. In 2007, an 18-year-old named Amber 
Abreu was arrested on charges of procuring 
a miscarriage.60 The District Attorney 
originally considered bringing homicide 
charges as well but ultimately chose not to 
do so, citing the difficulty of proving 
viability at 25 weeks.61  
Abreu admitted to taking three Cytotec pills 
(the brand name for misoprostol) in the 
days before giving birth to an infant who 
died four days later.62 Held in a maximum-
security state prison for three days until her 
family was able to secure the $15,000 
required for her bail,63 she was eventually 
sentenced to probation and counseling.64 
 
The Abreu case in Massachusetts and 
others around the country demonstrate 
clearly that, in the post-Roe world, women 
themselves, and low-income women and 
women of color in particular, are at more 
risk of criminal prosecution for abortion and 
other pregnancy outcomes than at any 
other point in history.65   Though some 
women have been specifically charged with 

inducing their own abortions,66 in the 
majority of cases nationwide, criminal 
prosecutions of pregnant women deal with 
the opposite side of the reproductive 
decision coin—the decision to carry a 
pregnancy to term.67 There have been a 
number of efforts to prosecute women for 
drug use or a variety of other acts or 
omissions believed, often erroneously, to 
have affected a pregnancy.68  

 
Indeed, in Massachusetts, women have 
been prosecuted for involuntary 
manslaughter of their child after ingesting 
cocaine or simply giving birth at home.69 In 
the latter case, Allissa Pugh was initially 
convicted of involuntary manslaughter for 
continuing a medically-unassisted home 
birth after realizing the baby was in a 
breech position and “applying significant 
force to various parts of his body,”70 
thereby “inflicting fatal injuries on a viable 
and near full term fetus during the birthing 
process.”71 In issuing the conviction, the 
lower court explicitly relied on the state’s 
abortion statutes noting that “the 
defendant’s conduct in this case 
transgresses the public policy of the 
Commonwealth,” in particular the state’s 
restrictions on abortion after 24 weeks and 
the requirement that an abortion be 
performed by a physician in a clinic or 
hospital setting.72 

Although Pugh’s conviction was reversed on 
appeal and the appellate court made clear 
that no woman could be prosecuted for 
giving birth at home,73 the court 

7 When Self-Managed Abortion is a Crime: Laws That Put Women at Risk
An Analysis of Massachusetts Law



underscored the “defendant is not charged 
with intending to self-abort” and left open 
the door to such prosecutions in the 
future.74  

IV. How Criminalizing 
Self-Managed Abortion 
Hurts Women and 
Families  
 
While the availability of medication 
abortion may have made self-managed 
abortion safer and more effective than it 
used to be, new risks are created by the 
recent push to punish women for ending a 
pregnancy themselves75—with increased 
monitoring and prosecution opening the 
door to a range of negative outcomes for 
women, families, and communities. 
 
Fear of prosecution makes it more difficult 
to share or acquire accurate, reliable 
information about the safer methods of 
self-managed abortion, including 
medications like mifepristone and 
misoprostol. It also makes it more difficult 
to obtain safe methods—often women 
have to turn to less secure sources for 
drugs, such as flea markets or the 
internet.76 Finally, the fear of prosecution 
limits women’s ability to seek the health 
care they may need after attempting to end 
a pregnancy or even simply after a 
spontaneous miscarriage—in rare cases, 
women may experience serious health 
complications or even death due to their 

inability to seek out medical care.77  
 
This fear can also come from the 
complicated relationship between the 
medical community and the criminal justice 
system in the United States. In one survey 
of more than four hundred cases of arrests 
and forced interventions on pregnant 
women, 53% of the cases were reported to 
police by a health care provider or social 
worker, and another 17% were reported by 
a health care provider to child protective 
services who then reported to the police.78 
Indeed, in the Abreu case, it was a hospital 
social worker who called the police after 
Abreu sought care at a hospital.79  
 
In some cases, women who had recently 
gone through birth, a miscarriage, or were 
suspected of self-managing an abortion 
have been subjected to bedside 
interrogations, leading to “humiliating 
police questioning about intimate details of 
their lives while lying, and sometimes dying, 
in their hospital beds.”80 Furthermore, any 
actions a woman takes that could 
potentially increase the likelihood of 
miscarriage, including common daily 
activities like riding a bike, could be used as 
evidence of harmful intent or even 
criminalized.81   
 
Low-income women and women of color in 
the United States are particularly vulnerable 
to this type of prosecution, as they have 
less access to affordable legal abortion as 
well as other health care services, are more 
vulnerable to government monitoring, and 
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are also more likely to be targets of 
prosecution by law enforcement.82 Black 
women, in particular, are more likely to be 
reported to government authorities by 
health care professionals.83 
 
When women are jailed for self-managed 
abortion, their health and well-being and 
that of their family suffer as well. 
“Significantly, detention in health and 
correctional facilities has not meant that 
the pregnant women (and their fetuses) 
received prompt or appropriate prenatal 
care.”84 Incarceration also separates 
women from their children, frequently 
pushing their children into the foster care 
system and placing them at increased risk 
for a variety of problems.85 Moreover, 
many women may be at risk for deportation 
if they are arrested for any reason, 
particularly in the current political 
climate.86  
 
As access to abortion decreases and women 
turn to self-managed abortion, the state’s 
interest in protecting health and safety is 
not advanced by discouraging women from 
finding medically accurate information 
before attempting to end a pregnancy 
themselves, seeking out medical assistance 
afterwards if needed, or making miscarriage 
a potentially suspicious pregnancy outcome 
in any situation.    

V. Why the State Has 
No Sufficient Interest 
to Justify the 
Criminalization of Self-
Managed Abortion 
 
As described in detail in our earlier report, 
When Self-Abortion is a Crime: Laws That  
Put Women at Risk, women who choose to 
manage their own pregnancies do so for a 
range of reasons and have a range of 
experiences.87 Criminal laws do not deter 
women from ending their own pregnancies 
but may endanger their health if they do, 
causing them to fear the medical 
community and deterring them from 
seeking care.  Although in the 1800s, the 
first wave of criminal abortion laws may 
have been, as in Massachusetts, motivated 
by concerns about women’s health as a 
result of the surgical standards of the time, 
those concerns have long since 
disappeared.  With them, whatever state 
interest there once may have been in 
criminalizing self-managed abortion has 
also disappeared.  
 
Given the constitutional rights at stake, the 
intimacy of the decisions involved, and the 
health considerations for women, it is 
surprising that laws criminalizing self-
managed abortion remain on the books in a 
handful of states and that laws like the ones 
in Massachusetts have been used to 
prosecute women for ending their own 
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pregnancies.   The state interests that 
underlie the criminalization of self-induced 
abortion are not easily ascertained; few 
laws make such actions a crime and the 
legislative intent has rarely been 
documented. What documentation exists 
provides only criticism of such laws, not 
support. 
 
Professor Cyril Means, who wrote an 
authoritative history on New York abortion 
law until 1968 and dealt specifically and 
critically with the issue of criminalization of 
self-managed abortion, once criticized such 
laws as meaningless, surmising that such 
laws were never intended to be and could 
never be enforced.88  
 
Similarly, when the ALI released the MPC in 
1962, its committees had carefully 
considered whether and to what extent 
either self-managed abortion or aiding a 
woman in self-managed abortion should be 
criminalized.89 In examining state abortion 
statutes, the ALI found that “liability [for a 
woman in the case of self-induction] would 
appear to be precluded by the phrasing of 
the statute in terms suggesting that the 
legislature regarded her as a victim of 
criminal behavior, rather than its 
perpetrator.”90 The implied exemption was 
“especially true of statutes which provide[d] 
for aggravated penalties where the woman 
dies,”91 given that naturally a woman who 
had died could not be prosecuted. Indeed, 
the ALI identified Massachusetts as one of 
the states that had a statute that provided 
such penalties in the case of a woman’s 

death.92 
 
Both Means and the ALI also raised 
concerns about jury nullification—the 
phenomenon of a jury refusing to convict 
because it finds the law too harsh or 
immoral—as well as abuse of prosecutorial 
discretion, noting that “district attorneys 
and other responsible officials should not 
face the problem of the mother’s liability as 
one of discretion”93 and: 
 

Criminal liabilities which experience 
shows to be unenforceable because 
of nullification by prosecutors or 
juries should be eliminated from the 
law. Such nullification usually points 
to a situation of divided community 
opinion. Also, “dead letter” laws, far 
from promoting a sense of security 
in the community, which is the main 
function of penal law, actually 
impairs that security by holding the 
threat of prosecution over the heads 
of people whom we have no 
intention to punish.94 

 
Indeed, Chief Justice Burger had raised the 
same concern about selective enforcement 
in his concurring opinion in Roe v. Wade, 
arguing that one reason to strike down 
criminal abortion statutes in general is 
because they were only selectively 
enforced.95  
 
As other courts have noted, including the 
Supreme Judicial Court of Massachusetts, 
investigations into the ways that 
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pregnancies progress and end may veer so 
closely into state control over women’s 
every move during pregnancy that laws 
authorizing those investigations trespass on 
women’s constitutional rights.96 In addition, 
laws that criminalize self-managed abortion 
run the risk of criminalizing every 
miscarriage and interposing the state’s 
criminal law into physician-patient 
interactions, as was documented during the 
years where abortion was widely illegal.97 
Moreover, such prosecutions are likely to 
target low-income women and women of 
color the most, as those groups are most 
likely to encounter or to be reported to law 
enforcement in a number of 
circumstances.98  
 
Thus, while the risks to women from these 
laws are clear, the benefits, as noted 
earlier, are nonexistent.  While the U.S. 
Supreme Court has, since Roe, upheld a 
number of restrictions on abortion, its most 
recent decision, Whole Woman’s Health v. 
Hellerstedt, made clear that abortion laws 
must actually benefit women’s health, 
rather than impose arbitrary burdens, and 
that courts assessing those laws may not 
simply “infer that the legislature sought to 
further a constitutionally acceptable 
objective.”99 Under the Massachusetts 
Constitution, the right to abortion may be 
even more strongly protected.100   

Whatever state interest there once may 
have been in criminalizing self-managed 
abortion—at best an interest in protecting 
the woman’s life and health in the days 

when surgery was dangerous—has long 
since disappeared. Based on the 
constitutional standards that have been 
made clear over the last forty-five years, 
even though self-managed abortion may, 
depending on the method, carry some risks 
for the woman,101 the state does not have a 
sufficient enough interest in protecting the 
woman’s health in those circumstances to 
justify both intruding upon her own 
constitutional rights in her pregnancy 
outcome and doing so in the most extreme 
manner, namely criminal prosecution and 
incarceration.102  

VI. Better Approaches 
for Protecting 
Women’s Health and 
Safety  
 
Law, policy, and medicine related to 
abortion have all changed radically since 
the first criminal prohibition was enacted in 
Massachusetts in 1845. In 2018, abortion is 
both common and safe. In fact, it is one of 
the safest medical procedures available in 
the country today.103 Nonetheless, women 
still face barriers to care and, in some cases, 
still induce their own abortions. Allowing 
the criminal law in Massachusetts to be 
used against women who have ended their 
own pregnancies serve no reasonable state 
purpose, but may cause great harm to 
women, particularly low-income women 
and women of color, who are most likely to 
encounter or be reported to law 
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enforcement.    
 
If policymakers want to consider solutions 
to address both the lack of access to care 
and the harm to women that comes from 
criminal prohibitions, there are several 
policy options that could be pursued:  
 
Decriminalize self-managed abortion: A 
first step would be to ensure that there are 
no criminal penalties associated with 
women ending their own pregnancies using 
medications or any other means. In 
Massachusetts, where the law does not 
explicitly allow for these criminal penalties 
in the first place, this could mean repealing 
the pre-Roe miscarriage statute that has 
been misused and/or amending the 1974 
law to explicitly exempt the pregnant 
woman. It might also involve enacting new 
legislation to ensure that prosecutors do 
not use other, non-specific criminal laws to 
prosecute women who end their own 
pregnancies. Any measures should also 
ensure that no other people are prosecuted 
in these situations, including friends, family, 
or advocates who may help a woman access 
information, the means to end a pregnancy, 
or related medical assistance.  

Increase access to clinical abortion care: 
Because most women who self-manage 
abortions appear to do so as a result of 
barriers to accessing abortion in a medical 
setting, proposals to increase access to 
abortion, including medication abortion, 
should be pursued. Specific proposals could 
include reviewing the state’s abortion laws 
and ensuring that they fully enable broad 

access to care, including ensuring public 
and private insurance coverage for abortion 
care and repealing laws that prohibit that 
coverage, like the federal Hyde 
Amendment.  This is not a barrier in 
Massachusetts, which already covers 
abortion through the state’s Medicaid plan.  
However, in Massachusetts, that could 
include repealing the law that allows only a 
physician, rather than any qualified health 
care provider, to provide abortion care, and 
supporting policies that advance 
telemedicine for medication abortion, a 
technological advance that holds great 
promise in expanding access to abortion 
care for rural women. 

Provide public education about abortion: 
Another barrier to abortion access that may 
lead women to self-manage abortion is a 
lack of information about the legality and 
availability of abortion. Access to this 
information is further impeded by stigma 
associated with abortion, which makes it 
harder for women to get this information 
from their friends and family. Policymakers 
could fund a public education campaign to 
promote information about abortion, 
including how to access it, via printed 
materials, billboards, and referrals, among 
other tools. For example, policymakers 
could fund a pilot project to put up 
billboards and posters in English, Spanish, 
and other relevant languages for targeted 
populations saying “Abortion is safe and 
accessible in your community, find out 
more at [state web address].gov,” which 
could then refer to local abortion providers. 
Further, policymakers could ensure that 
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grants or funding under such programs are 
given directly to community-based 
organizations in the communities most 
likely to benefit from the campaigns.  

Expand access to contraception: 
Unintended pregnancy is a primary reason 
people seek abortions. Increasing women’s 
ability to control when they become 
pregnant by improving access to 
contraception is a key part of reducing 
unintended pregnancy and therefore the 
need for abortion, self-managed or 
otherwise. Various administrative and 
legislative proposals exist to advance access 
to contraception, including maintaining no 
co-pays for contraception; expanding the 
types of contraception covered by 
insurance, whether available by 
prescription or over-the-counter; and 
increasing the amount of covered 
medication that can be provided at one 

time. 
 

VII. Conclusion 
 
The complicated history of self-managed 
abortion in the United States leaves one 
fact entirely clear: Women have always 
ended their own pregnancies when the 
situation requires it, and criminalizing their 
conduct does nothing but create risks for 
women and their families. Instead of 
maintaining these criminal laws in 
Massachusetts and elsewhere, 
policymakers should consider creating 
policies that support all women’s access to 
comprehensive reproductive health care, in 
the manner and setting of their choosing, 
and that enable all women to have 
meaningful options in choosing whether 
and when to become a parent.  
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